
 

 

COMMON M&A TRANSACTION ERRORS TO BE AVOIDED 

 

1) Not being prepared for the extensive time and effort the deal will take. Successful exits can be time 

consuming and involve significant Due Diligence.  

 

2) Not having an appropriate Non-Disclosure Agreement (NDA) 

Providing basic information to attract a buyer is necessary to the sales process. It is a mistake however to 

disclose extensive business information without a NDA signed. Even with a signed NDA, some information 

should not be shared until a Letter of Intent (LOI) is in place. 

 

3) Lack of an online data room – an online data room contains all of the key information and documents that a 

bidder will review such as: contract, financial statements, employee data, business data etc. Having a 

controlled site with documented access will ensure confidentiality. 

 

4) Not hiring an M&A advisor to guide the seller through the transaction. We as advisors prep you on what to 

expect to reduce risk and increase the likelihood of a favorable sale transaction. We coordinate actions 

between the seller and buyer(s), manage the data room, answer buyer questions and negotiate with you to 

ensure you obtain those sale items that are important to you. We assist the legal team in interpreting the 

buyer and seller needs contractually. Advice is given on pricing and comparable market valuations and on deal 

terms, reps. and warranties and any special transaction sale conditions such as negotiated earn outs or 

deferred sale proceeds. 

 

5) Failure to have an adequate understanding of competitors and market comparables. To avoid having 

unrealistic selling price expectations, the seller needs to understand how other comparable companies are 

valued.  

 

6) Incomplete books and records. Buyer Due Diligence may discover missing or incomplete data. This leads to 

delays and misunderstandings which may undermine the deal. 

 

7) Not having a complete disclosure schedule in advance. This should be attached to the sale agreement and will 

include key contracts, intellectual property, related party transactions, pending lawsuits, insurance documents, 

customer contracts and lists, vendor agreements, lease documents etc. A well-prepared disclosure schedule is 

key to ensuring the seller will not breach its reps. and warranties.  

 

8) Failure to negotiate the key terms of the deal in a letter of intent. A big mistake if it is not clear upfront, what 

is included and excluded in the deal.   

 

9) Failure to negotiate a favorable sale agreement. A key to a successful sale is having a well drafted document 

protecting the seller as much as possible.  

 

10) Not realizing that time is the enemy of all deals – The longer an M&A process drags the higher the likelihood 

that the deal will not happen or the terms will get worse. There must be a sense of urgency. Lawyers and 

advisors on both sides need to be pushed to make decisions and respond to due diligence requests and 

questions. 

 

11) Not having an experienced M&A negotiator lead the negotiations. Even if the CEO has M&A experience 

sometimes they are too close to the business being sold and this results in acrimonious negotiations and kills a 

deal if the buyer determines there won’t be a cultural fit. 



 

 

 

12) Negotiating the deal without regard to tax considerations. The tax structuring of a deal can have a significant 

economic impact on the net proceeds of sale received. Early and good tax advice is essential. Collins Barrow 

has highly skilled tax advisors to assist in the transaction. 

 

13) Absence of credible financial projections. The buyer spends a lot of time doing due diligence on the company 

financials and future projections. Having unrealistic assumptions within your projections will adversely affect 

the credibility of the management team.  

 

14) Not considering the change of control provisions in key contracts. Key contracts with customers, suppliers, 

landlord, licence providers, government permits, etc. that require 3rd party consent need to be identified early 

on and dealt with as to consents or a work around. 

 

15) Not considering or adequately taking into account employee related issues. Are key employees protected and 

will they continue with the company. What are the retention plans and protections? Does an acquisition trigger 

employment contract issues or payments?  

 

16) Not understanding negotiation dynamic. All M&A negotiations require compromises. It is critical to 

understand which party has the leverage in the negotiations. Who wants the deal more or appears to? Can 

non-financial terms be negotiated in exchange for a concession on price?  It is important to establish a rapport 

with the lead negotiator on the other side and never let negotiations get heated or antagonistic.  

 

17) Failure to carefully negotiate earn out terms. The inclusion of an Earn out provision can help bridge the gap in 

valuation between a buyer and seller. Earn out provisions can and do lead to disputes and lawsuits if not 

properly thought out and documented in advance. 

What are realistic financial milestones EBITDA, Gross Margin, Sales Growth. The buyer will prefer EBITDA and 

the Seller Gross revenue. 

 

18) Post sale - ineffective Organizational integration – there are challenges and having a post sale integration plan 

agreed between the buyer and seller can ensure that there is less post friction and the benefits and synergies 

of the acquisition are realized.  

  

19) Insufficient time allocation for legal documentation to be completed. The process of working out all contractual 

details tends to slow down the process and may stall or delay the deal. Work with a lawyer who is experienced 

in M&A deals. 
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